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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
V.

DAVID WALTER JOHNSON,
Defendant-Appellant.

NO. 48157-2020
GEM COUNTY NO. CR23-19-1809

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
David Walter Johnson appeals from the district court's Judgment and Commitment.
Mr. Johnson was sentenced to a unified sentence of twenty-five years, with ten years fixed,
following his guilty plea to one count of lewd conduct. He asserts that the district court abused
its discretion when it failed to give proper consideration to the mitigating factors present in his
case, failed to provide an opportunity to complete a psychological evaluation after learning that
Mr. Johnson was unable to adequality complete the testing for the psychosexual evaluation, and
in imposing an excessive sentence.
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Statement of the Facts & Course of Proceedings
On January 10, 2020, an Information was filed charging Mr. Johnson with five counts of
lewd conduct and one count of attempted lewd conduct. (R., pp.44-46.) The charges were the
result of report to police that the alleged victim, A.J., had told a friend that she was being
sexually abused by her father. (PSI, p.4.) 1 Mr. Johnson took responsibility for his actions and
pleaded guilty to one count of lewd conduct. (R., pp. 71-73.)
At sentencing, Mr. Johnson requested a psychological evaluation to assist in determining
whether the psychosexual evaluation could be relied upon. (Tr. 6/12/2020, p.7, Ls.1-8.) His
counsel informed the district court that Mr. Johnson felt overwhelmed by the testing, that his
cognitive abilities did not allow for him to answer the written questions properly, that he merely
began filling in circles to be done, and that she feared, that as result, the evaluation was
potentially unreliable and incorrect. (Tr. 6/12/2020, p.6, L.1 - p.7, L.8.) The court denied his
request and proceeded with the hearing.

(Tr. 6/12/2020, p.9, L.23 - p.10, L.18.)

Defense

counsel recommended a unified sentence of fifteen years, with two years fixed, suspended for a
period of retained jurisdiction. (Tr. 6/12/2020, p.23, Ls.13-17.) The prosecution requested a
"fixed period of years in the penitentiary followed by a long, indeterminate sentence . . . "
(Tr. 6/12/2020, p.21, Ls.19-22.) The district court imposed a unified sentence of twenty-five
years, with ten years fixed. (R., p.92.) Mr. Johnson filed a Notice of Appeal timely from the
district court's Judgment and Commitment. (R., pp.100-02.)
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For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as "PSI" and referenced pages will correspond with the electronic page
numbers contained in this file.
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ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. Johnson, a unified sentence
of twenty-five years, with ten years fixed, following his plea of guilty to lewd conduct?

ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. Johnson, A Unified
Sentence Of Twenty-Five Years, With Ten Years Fixed, Following His Plea Of Guilty To Lewd
Conduct
Mr. Johnson asserts that, given any view of the facts, his unified sentence of twenty-five
years, with ten years fixed, is excessive. Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, "' [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Johnson does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Johnson must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,

121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
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Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Johnson asserts that the
district court failed to give proper weight to the mitigating factors that exist in his case and, as a
result, did not reach its decision by an exercise of reason. Additionally, he asserts that the
district court abused its discretion when it failed to allow for the completion of a psychological
examination after learning of Mr. Johnson's difficulties with completing the psychosexual
evaluation.
In State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court noted that
family and friend support were factors that should be considered in the Court's decision as to
what is an appropriate sentence. Mr. Johnson has the support of his family. His sister, Connie,
noted that, "David has a good support system and we are supportive ofhe [sic] and his children."

(PSI, p.9.) His niece, Mercedes Morales, wrote a letter of support stating, "I can confirm that
knowing David Johnson my whole life, he has treated me with respect and love. He has a big
heart and always there if you ever need anything. He has always treated my cousins and I
wonderfully and been there when we needed him. He is a caring loving uncle." (PSI, p.135.)
He also supplied a letter for support from his brother, Gary Johnson. (PSI, p.134.)
Additionally, Mr. Johnson has expressed his remorse for committing the instant offense.
In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals reduced the
sentence imposed, "In light of Alberts' expression of remorse for his conduct, his recognition of
his problem, his willingness to accept treatment and other positive attributes of his character."
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Id. 121 Idaho at 209. Mr. Johnson has expressed his remorse for committing the instant offense

stating, "this was the worst decision ever made by me. I . . . take full responsibility for this
crime!" (PSI, p.174.) He noted, "I did something stupid and as an adult I'm responsible and am
extremely sorry for these actions wich[ sic] would never happen again (NO WAY NO HOW) that
sexual eval is wrong about ever reafending[sic], (High Risk) not a chance that's the opposite of
how my mind works ... " (PSI, p.175.) His letter to the court ended with the following, "I am
horribly sorry and take full responsibility for this whole case! I plan on doing everything right!!
I want my family back and friends back[.] I owe a lot ofappoligy [sic]." (PSI, p.176.) He also
expressed his remorse at the sentencing hearing stating, to A.J., "I'm sorry. And the one thing
I've always done is always protect you, and this time I failed you. But that one thing I want to
do is make things right and fix it from here." (Tr. 6/12/2020, p.35, Ls.7-11.)
Based upon the above mitigating factors, Mr. Johnson asserts that the district court
abused its discretion by imposing an excessive sentence upon him. He asserts that had the
district court properly considered his family support and remorse, it would have crafted a less
severe sentence.
Further, mindful of State v. Whipple, 134 Idaho 498, 506 (Ct. App. 2000) and Idaho
Code § 19-2522(1 ), Mr. Johnson also asserts that the district court abused its discretion denying
his request to participate in a psychological evaluation to assist in the interpretation of a possibly
misleading or incorrect psychosexual evaluation.

Mr. Johnson asserted that he had issues

completing the written portions of the psychosexual evaluation, "I am a drop out and have
trouble reading text for long period of time" and "some questions I didn't understand at all."
(PSI, p.175.) His counsel informed the district court that Mr. Johnson functions at "an overall
low cognitive level" and in an effort to complete the test, he merely began filling in circles when
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he was unable to understand the questions. (Tr. 6/12/2020, p.6, Ls.1-23.) Counsel noted that,
"I'm concerned that those results may not be accurate given the fact that Mr. Johnson was unable
to comprehend the majority of the questions being asked of him." (Tr. 6/12/2020, p.7, Ls.1-4.)
Mr. Johnson then requested a psychological evaluation, not because he suffered from a mental
illness which could be a significant factor at sentencing, but to assist in determining if the
psychosexual evaluation was reliable.

(Tr. 6/12/2020, p.7, Ls.4-8.)

Certainly, the results,

determining that Mr. Johnson presented a "high risk to re-offend" coupled with a "low level of
amenability" for treatment, were considered, to his detriment, when imposing his sentence
(Augmentation: Psychosexual Evaluation, pp.2, 34, 37.)2 Due to the danger that this information
was incorrect, he should have been afforded the opportunity to correct and/or reevaluate this
information.

The district court's denial of his request limited the parties' ability to fully

understand Mr. Johnson's potential for future harm to others and the possibility of his
rehabilitation. Based upon his assertions to the district court, which called into question the
trustworthiness of the result of the evaluation, Mr. Johnson asserts that the district court abused
its discretion by failing to provide him the opportunity to provide the district court with
additional information to use when making its sentencing decision.

2

A Motion to Augment was filed contemporaneously with this Appellant's Brief
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CONCLUSION
Mr. Johnson respectfully requests that his case be remanded to the district court to allow
for the completion of a psychological evaluation and, after completion of the evaluation, a new
sentencing hearing. Alternatively, he requests that this Court reduce his sentence as it deems
appropriate.
DATED this 30th day ofNovember, 2020.

/ s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of November, 2020, I caused a true and
correct copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

EAA/eas

7

